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THE DEMISE OF LIMITED LIABILITY OF
PARENT AND SUCCESSOR CORPORATIONS
UNDER SUPERFUND
Scott C. Whitney*

John S. Donnellon**
INTRODUCTION

In recent years, courts have grappled with the problem of the
extent to which the enactment of the Comprehensive Environmental
Response, Compensation and Liability Act of 1980 ("CERCLA")
and the Superfund Amendment and Reauthorization Act of 1986
("SARA") 2 has modified prior law pertaining to limited liability of
corporations. This analysis will examine the impact of these legisla* Professor of Law, George Mason University School of Law; Adjunct Professor of
Marine and Environmental Law, Virginia Institute of Marine Science. J.D. Harvard, 1953.
** Lt. Colonel U.S. Army; B.S. Notre Dame University; M.B.A. University of Indiana;
J.D. George Mason University School of Law, 1991.
I. Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C.
§§ 9601-9675 (1991).
2. Superfund Amendment and Reauthorization Act, Pub. L. No. 99-499, 100 Stat. 1615
(1986).
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tive acts ("Superfund"), 3 on two aspects of corporate liability: the
liability of a parent corporation for the conduct of a wholly-owned or
controlled subsidiary and the liability of a successor corporation for
the conduct of a predecessor. 4
A clarification of Superfund's impact on liability limitations
provided by established principles of corporation law is important for
two reasons. First, the estimated cost of cleaning up known hazardous waste sites has escalated steadily to half a trillion dollars and
will probably continue to escalate as more sites are identified and
remediation costs increase.' Second, Superfund remediation is a pri3. All references to Superfund, previously cited as 42 U.S.C. §§ 101-175, have been
changed to reflect current Superfund citations at 42 U.S.C. §§ 9601-9675.
4. Apart from liability of parent and successor corporations, numerous courts have imposed Superfund liability on officers, directors, employees and shareholders as "persons,"
which § 9601(21) defines to include "individuals" who are found either to be "owners or operators" of a Superfund facility under § 9607(a)(1) and (2) or a "person" within the meaning of
§ 9607(a)(3) or (4). In these cases, liability is based upon Superfund's definition of responsible
parties and is not based upon "piercing the corporate veil." See Comment, Liability of Corporate Officers Under CERCLA: An Ounce of Prevention May Be The Cure, 20 Envtl. L. Rep.
(Envtl. L. Inst.) 10377, 10378 (Sept. 1990); see also New York v. Shore Realty, 759 F.2d
1032, 1052 (2d Cir. 1985) (holding an individual who was both the principal shareholder and
corporate officer liable); Vermont v. Staco, Inc., 684 F. Supp. 822, 831-32 (D. Vt. 1988) (liability imposed on manager who directed operations and controlling shareholders who participated in the general management and control); United States v. Northernaire Plating Co., 670
F. Supp. 742, 747 (W.D. Mich. 1987), aft'd, United States v. R.W. Meyer, Inc., 889 F.2d
1497 (6th Cir. 1989), cert. denied, R.W. Meyer, Inc. v. U.S., 494 U.S. 1057 (1990) (president
admitted he was responsible for disposal of hazardous wastes); United States v. Carolina
Transformer Co., 20 Envtl. L. Rep. 20953 (E.D.N.C. 1989) (holding liable former corporate
officers who were found responsible for day-to-day operations when the contamination occurred); United States v. Medley, 17 Envtl. L. Rep. 20297 (D.S.C. 1989) (corporate officer
who actively participated in management at the time hazardous wastes were disposed); United
States v. Carolawn Co., 14 Envtl. L. Rep. 20699 (D.S.C. 1984) (liability for two corporate
officers found to be responsible for day-to-day operations). This article will be confined to the
liability of parent and successor corporations.
5. Compare the estimate in 126 CONG. REC. 26,360 (1980) of $44 billion with the estimate contained in the Office of Technology Assessment, Assessing Contractor Use in
Superfund, 1 (1989), which, through assessment expenses, increases the EPA's estimate of
$300 billion to $500 billion excluding "projections for cleanup of Department of Energy Facilities." Section 9605(a) of Superfund directs the President through the Administrator of the
EPA to supplement the National Contingency Plan originally structured pursuant to Section
311 of Title 33 [Federal Water Pollution Control Act] to "include a section of the plan to be
known as the national hazardous substance response plan which shall establish procedures and
standards for responding to releases of hazardous substances, pollutants, and contaminants."
Utilizing a "Hazard Ranking System," 40 C.F.R. § 300 (1990), embodying the criteria set
forth in § 9605(a)(8)(A), the Administrator is directed by § 9605(a)(8)(B) to produce a National Priority List of "the known releases or threatened releases throughout the United
States" and to revise and update the list annually. This activity "shall be based upon relative
risk or danger to public health or welfare or the environment, in the judgment of the President
[as delegated to the Administrator], taking into account to the extent possible, the population
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ority national public health problem requiring prompt response. a
at risk, the hazard potential of the hazardous substance at such facilities, the potential for
contamination of drinking water supplies, the potential for direct human contact, the potential
for destruction of sensitive ecosystems, the damage to natural resources which may affect the
human food chain and which is associated with any release or threatened release, the contamination or potential contamination of the ambient air . . . and other appropriate factors."
6. In addition to its general remedial provisions, Superfund also created the Agency for
Toxic Substances and Disease Registry (ATSDR), which reports directly to the Surgeon General of the United States. The Administrator of the ATSDR is directed
with the cooperation of the Administrator of the Environmental Protection Agency,
the Commissioner of the Food and Drug Administration, the Directors of the National Institute of Medicine, National Institute of Environmental Health Sciences,
National Institute of Occupational Safety and Health; Centers for Disease Control,
the Administrator of the Occupational Safety and Health Administration, the Administrator of the Social Security Administration, the Secretary of Transportation
and appropriate State and local health officials, to effectuate and implement the
health related authorities of this chapter.
42 U.S.C. § 9604(i) (1991).
In addition to five categories of duties listed in § 9604(i)(l)-(5), the ATSDR is directed
by Congress as follows:
(2)(A) Within 6 months after. . .October 17, 1986, the Administrator for the'
Agency for Toxic Substances and Disease Registry (ATSDR) and the Administrator of the Environmental Protection Agency (EPA) shall prepare a list, in order of
priority, of at least 100 hazardous substances which are most commonly found at
facilities on the National Priorities List and which, in their sole discretion, they
determine are posing the most significant potential threat to human health due to
their known or suspected toxicity to humans and the potential for human exposure
to such substances at facilities on the National Priorities List or at facilities to
which a response to a release or a threatened release under this section is under
consideration.
(2)(B) Within 24 months after. . .October 17, 1986, the Administrator of
ATSDR and the Administrator of EPA shall revise the list prepared under subparagraph (A). Such revision shall include, in order of priority, the addition of 100 or
more such hazardous substances. In each of the 3 consecutive 12-month periods that
follow, the Administrator of ATSDR and the Administrator of EPA shall revise, in
the same manner as provided in the 2 preceding sentences, such list to include not
fewer than 25 additional hazardous substances per revision. The Administrator of
ATSDR and the Administrator of EPA shall not less often than once every year
thereafter revise such list to include additional hazardous substances in accordance
with the criteria in subparagraph (A).
(3) Based on all available information, including information maintained under
paragraph (1)(B) and data developed and collected on the health effects of hazardous substances under this paragraph, the Administrator of ATSDR shall prepare
toxicological profiles of each of the substances listed pursuant to paragraph (2). The
toxicological profiles shall be prepared in accordance with guidelines developed by
the Administrator of ATSDR and the Administrator of EPA. . ..
In addition, the ATSDR is directed to:
For each hazardous substance listed pursuant to paragraph (2), the Administrator of ATSDR (in consultation with the Administrator of EPA and other agencies and programs of the Public Health Service) shall assess whether adequate information on the health effects of such substance is available. For any such
substance for which adequate information is not available (or under development),
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The purpose of this article is to determine the extent to which
the Superfund system, which was fashioned by Congress to allocate
liability between potentially responsible parties for the cost of the
massive cleanup of hazardous sites, overrides the liability limitations
provided by the law of corporations.
Part I of this analysis summarizes the history and the policy
underlying the doctrine of limited liability for corporations as it is
developed in the United States, and discusses the circumstances that
the Administrator of ATSDR, in cooperation with the Director of the National Toxicology Program, shall designate the initiation of a program of research designed to
assure the health effects (and techniques for development of methods to determine
such health effects) of such substance. Where feasible, such program shall seek to
develop methods to determine the health effects of such substance in combination
with other substances with which it is commonly found. Before assuring the initiation of such program, the Administrator of ATSDR shall consider recommendations
of the Interagency Testing Committee established under section 4(e) on the Toxic
Substances Control Act [15 U.S.C.A. Section 2603(e)] of the types of research that
should be done. . . . Section 101(i)(5)(A)
Utilizing this and other information, the ATSDR is directed:
The purpose of health assessments under this subsection shall be to assist in
determining whether actions under paragraph (I1) of this subsection should be
taken to reduce human exposure to hazardous substances from a facility and
whether additional information on human exposure and associated health risks is
needed and should be acquired by conducting epidemiological studies under paragraph (7), establishing a registry under paragraph (8), establishing a health surveillance program under paragraph (9), or through other means. In using the results of
health assessments for determining additional actions to be taken under this section,
the Administrator of ATSDR may consider additional information on the risks to
the potentially affected population from all sources of such hazardous substances
including known point or nonpoint sources other than those from the facility in
question. Section 101(i)(6)(G).
Under this scheme, the ATSDR evaluates, inter alia, the foregoing data and:
If a health assessment or other study carried out under this subsection contains
a finding that the exposure concerned presents a significant risk to human health,
the President shall take such steps as may be necessary to reduce such exposure and
eliminate or substantially mitigate the significant risk to human health. Such steps
may include the use of any authority under this Act, including, but not limited to(A) provision of alternative water supplies, and
(B) permanent or temporary relocation of individuals. In any case in which
information is insufficient, in the judgment of the Administrator of ATSDR or the
President to determine a significant human exposure level with respect to a hazardous substance, the President may take such steps as may be necessary to reduce the
exposure of any person to such hazardous substances to such level as the President
deems necessary to protect human health. Section 9604(i)( 1I).
In addition to the ATSDR special regulatory system to protect public health,
Superfund created a regulatory and liability system to protect natural resources administered by the Administrator of EPA and Federal and State Public Trustees of
Natural Resources.
42 U.S.C. § 9607(0 (1991).
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vitiate limitations on7 corporate liability and result in courts "piercing
1
the corporate veil."
Part II of the article discusses the extraordinarily comprehensive liability system established by Congress in Superfund. The most
distinctive feature of Superfund liability is that it imposes strict lia-

bility retroactively for conduct that was not unlawful at the time it
occurred. 8 This liability system overrides existing systems of liability
limitation such as sovereign immunity for the federal government
and eleventh amendment immunity for the states. Likewise, municipal and local entities of government are not immune from the liability system imposed by Superfund.
Moreover, exceptions, exemptions and defenses from liability
under Superfund are extremely narrow because the "innocent landowner" defense has been significantly restricted by Environmental
Protection Agency (hereinafter "EPA") regulations. 9 Similarly, the

7. Overriding liability limitations on corporate entities is also referred to as the "alter
ego" or "instrumentality" doctrine or "disregarding the corporate entity." 18 C.J.S. Corporations § 12 (1990).
8. The liability standard was established by federal common law. E.g., Tanglewood East
Homeowners v. Charles-Thomas, Inc., 849 F.2d 1568, 1572 (5th Cir. 1988); New York v.
Shore Realty Corp., 759 F.2d 1032, 1042 (2d Cir. 1985); United States v. South Carolina
Recycling & Disposal, Inc., 653 F. Supp. 984, 991-92 (D.S.C. 1984), vacated in part on other
grounds sub nom., United States v. Monsanto Co., 858 F.2d 160, 167 (4th Cir. 1988), cert.
denied, 490 U.S. 1106 (1989). In addition, parties are jointly and severally liable when the
harm is indivisible, e.g., O'Neil v. Picillo, 883 F.2d 176, 178 (1st Cir. 1989), cert. denied, 493
U.S. 1071 (1990); Monsanto, 858 F.2d at 172; United States v. Chem-Dyne Corp., 572 F.
Supp. 802, 810-11 (S.D. Ohio 1983).
9. 42 U.S.C. § 9607(b) (1991) establishes the only defenses available under Superfund:
There shall be no liability under subsection (a) of this section for a person otherwise
liable who can establish by a preponderance of the evidence that the release or
threat of release of a hazardous substance and the damages resulting therefrom
were caused solely by(I) an act of God;
(2) an act of war;
(3) an act or omission of a third party other than an employee or agent of the
defendant, or than one whose act or omission occurs in connection with a contractual relationship, existing directly or indirectly, with the defendant (except where
the sole contractual arrangement arises from a published tariff and acceptance for
carriage by a common carrier by rail), if the defendant establishes by a preponderance of the evidence that (a) he exercised due care with respect to the hazardous
substance concerned, taking into consideration the characteristics of such hazardous
substance, in light of all relevant facts and circumstances, and (b) he took precautions against foreseeable acts or omissions of any such third party and the consequences that could foreseeably result from such acts or omissions, or
(4) any combination of the foregoing paragraphs.
The "innocent landowner defense" consists of § 9607(b)(3) which mentions the term
"contractual relationship".
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scope of the "security interest" exception to the liability-affixing definition of "owner" was significantly narrowed by recent judicial decisions and is presently being reexamined by both Congress and the
EPA.10
Part III-A analyzes the recent, ostensibly conflicting decisions
of federal courts of appeal, which the Supreme Court declined to
review, 11 and which address the extent to which parent corporations
The term 'contractual relationship' for the purpose of section 9607(b)(3) . . . includes, but is not limited to, land contracts, deeds or other instruments transferring
title or possession, unless the real property on which the facility concerned is located
was acquired by the defendant after the disposal or placement of the hazardous
substance on, in, or at the facility, and one or more of the circumstances described
in clause (i), (ii), or (iii) is also established by the defendant by a preponderance of
the evidence:
(i) At the time the defendant acquired the facility the defendant did not know
and had no reason to know that any hazardous substance which is the subject of the
release or threat of release was disposed of on, in, or at the facility.
(ii) The defendant is a government entity which acquired the facility by escheat, or through any involuntary transfer or acquisition, or through the exercise of
eminent domain authority by purchase or condemnation.
(iii) The defendant acquired the facility by inheritance or bequest.
42 U.S.C. § 3601(35)(A) (1991).
Even in cases in which the landowner meets this convoluted set of requirements, the EPA
has taken the position that the only alternative to defending against liability in court, thereby
incurring significant transaction costs, is to enter into a settlement with the EPA pursuant to
the provisions of EPA's Guidance on Landowner Liability under § 9607(a)(1) of CERCLA,
De minimis Settlements under § 9622(g)(l)(B) of CERCLA, and Settlements With Prospective Purchasers of Contaminated Property. (OSWER Directive No. 9835.9, June 6, 1989).
Thus, even if a party is able to qualify as an "innocent landowner," the party must either
litigate to vindicate innocence or acquiesce in a "de minimis settlement" which implies, contrary to fact, a degree of liability, albeit "de minimis" in extent.
10. The "security interest" exemption is set forth in the last sentence of § 9601(20)(A)
of Superfund which defines the term "owner or operator" as one of the categories of "covered
persons" liable under § 9607(a) of Superfund. The last sentence provides: "[sluch term does
not include a person, who, without participating in the management of a vessel or facility,
holds indicia of ownership primarily to protect his security interest in the vessel or facility."
The scope of the "security interest" exception under § 9601(20)(A) of Superfund became
unsettled after the decision in United States v. Fleet Factors Corp., 901 F.2d 1550, reh'g
denied en bane, 911 F.2d 742 (11th Cir. 1990), cert. denied, Ill S. Ct. 752. To clarify the
extent to which a party having obtained "indicia of ownership primarily to protect his security
interest" may participate in the management of a.Superfund facility without becoming liable
as an "owner or operator" under § 9607(a), there are at least three bills pending before the
102nd Congress: H.R. 1450, H.R. 1643, and S. 651. The Superfund, Ocean and Water Protection Subcommittee of the Senate Committee on Environment and Public Works held initial
hearings in April, 1991. Moreover, the EPA has drafted regulations to clarify the statutory
provision. The draft is presently under review by the Office of Management and Budget pursuant to Exec. Order No. 12,291, 3 C.F.R. 127 (1981).
11. Kayser-Roth Corp. v. United States, 910 F.2d 24 (1st Cir. 1990), cert. denied, Ill
S. Ct. 957 (1991); Joslyn Mfg. Co. v. T.L. James & Co., 893 F.2d 80 (5th Cir. 1990), cert.
denied, Ill S. Ct. 1017 (1991).
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will be held liable for the acts of wholly-owned or controlled subsidiaries under the expansive liability regime created by Superfund. Part
111-B considers other decisions by federal courts of appeal under
Superfund, which the Supreme Court has also declined to review,
concerning the liability of successor corporations for the acts of
predecessors.
The analysis in this article supports certain conclusions concerning the extent of Superfund authority. First, the logic and structure
of Superfund compels the view that it overrides state law allowing
limited liability to parents and successors if they qualify as potentially responsible parties under Superfund's liability provisions. The
alternative to this conclusion would be to interpret Superfund as specifically singling out parent and successor corporations from a retroactive comprehensive liability system that has overridden sovereign
immunity and the eleventh amendment and allows only the most
narrow defenses and exemptions for other categories of "persons" as
defined by Superfund.
Second, even if the logic and structure of Superfund is not interpreted as expressly overriding the state law providing for limited liability for parent and successor corporations, Superfund clearly articulates a federal purpose and policy to be achieved which may not,
under controlling Supreme Court precedent, be frustrated or
thwarted by state law. Instead, it is clear that federal common law
of Superfund would supersede discordant state law.
Thus, this analysis suggests that the pervasive system of retroactive liability for remediation of hazardous Superfund sites imposed
by Congress and the narrow exceptions and limited defenses allowed
by the Act, compel the conclusion that Congress intended to override
the doctrine of limited corporate liability, a doctrine that is antithetical to the systematic scheme of liability mandated by Superfund.
Moreover, as a matter of policy there is no discernible reason why
persons doing business using the corporate form should receive preferential non-liability when other liability limiting concepts for federal, state and local governments have been overridden.
Finally, this analysis concludes that given the confusion and analytical disarray in the judicial decisions construing Superfund, and
given the Supreme Court's apparent disinclination to clarify the law,
legislative action may well be the most expeditious way to clarify the
law and carry out the evident intent of Congress.
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THE DOCTRINE OF LIMITED LIABILITY FOR CORPORATIONS AND

CIRCUMSTANCES WHICH LEAD COURTS TO "PIERCE THE
CORPORATE VEIL"

A.

Origin and History of the Doctrine of Limited Liability for
Corporations

The doctrine of limited liability in both the United States and
England did not originate contemporaneously with the development
of the corporation or its counterpart, the English joint stock company. In both countries, a considerable period elapsed between the
acceptance of the concept that a corporation was a legal "person,"
separate from the managers and investors participating in the enterprise, and the adoption of the principle of limited corporate liability.' 2 Historically, limited liability was a subsequent refinement devised to protect the personal fortunes of investors by confining their
liability to the assets actually invested in the emerging industrial enterprises."3 Limited liability for corporations was not established in
England until 1855.1"
In the early years of the United States there was a pronounced
mistrust of corporations, and Jeffersonian policy "did not want to
facilitate the aggregation of large amounts of capital in private enterprises."'1 5 Accordingly, during the early nineteenth century corporate charters could only be granted by explicit acts of the state legislatures and numerous restrictions were routinely imposed. 6 The
Supreme Court's decision in Dartmouth College v. Woodward17
"signalled the gradual ascendancy of a new view that corporations
should be seen as essentially private arrangements among investors
12.

P. BLUMBERG,

THE LAW OF CORPORATE

GRoups:

TORT, CONTRACT AND OTHER

COMMON LAW PROBLEMS IN THE SUBSTANTIVE LAW OF PARENT AND SUBSIDIARY CORPORA-

TIONS, chs. 1, 2, & 4 (1987). The original purpose of the corporate form was to provide continuity of existence to avoid disruption when human members of the enterprise died or left the
enterprise. As William Blackstone expressed it: "[a]ll the individual members that have existed from the foundation to the present time, or that shall ever hereafter exist, are but one
person in law, a person that never dies; in like manner as the river Thames is still the same
river, though the parts which compose it are changing every instant." W. BLACKSTONE, I COMMENTARIES ON THE LAWS OF ENGLAND 456 (Legal Classics Ed. 1983).
13. W. BLACKSTONE, supra, note 12.
14. An Act for Limiting the Liability of Members of Certain Joint Stock Companies, 18

& 19 Vict., ch. 133 (1955).
15.
16.
tal it was
17.

W. KLEIN & J. COFFEE, BUSINESS ORGANIZATIONS AND FINANCE 113 (3d ed. 1988).
For example, the scope of the firms activities, its duration, and the amounts of capientitled to raise were specifically limited. Id. at 113-14.
17 U.S. (4 Wheat.) 518 (1819).

1990]

THE DEMISE OF LIMITED LIABILITY

rather than as state-created concessions.' 8 Two further developments led to the end of the restrictive approach to chartering corpo-

rations in the United States. First, during the Jacksonian era of economic reform, an effort to provide equal access to corporate charters
led to liberalized statutory requirements for incorporation.' 9 Second,
despite the implications of Paul v. Virginia,2" states began to compete with each other to attract commercial activity because, once a
few states had enacted statutes providing for limited liability, the
concept spread rapidly for fear that capital investment would be attracted to states with statutes offering more protective limited liability. This trend continued with few exceptions, until limited liability
had become a part of the corporate form of doing business throughout the United States for most of the twentieth century." The theoretical basis for the concept of limited liability is that a corporation
18. KLEIN & COFFEE, supra note 11, at 114.
19. Id.
20. 75 U.S. (8 Wall.) 168 (1868). This case was one of the early Supreme Court decisions to articulate the idea that the corporate entity would act to limit liability. Justice Field,
writing for a unanimous court, stated:
Whenever a corporation makes a contract it is the contract of the legal entity, the
artificial being created by the charter, and not the contract of the individual members. The only rights it can claim are the rights which are given to it in that charter,
and not the rights which belong to its members as citizens of a State. (75 U.S. at
180) . . . Now a grant of corporate existence is a grant of special privileges to [a
corporation], enabling them to act for certain designated purposes as a single individual, and exempting them (unless otherwise specifically provided) from individual
liability. The corporation being the mere creation of local law, can have no legal
existence beyond the limits of the sovereignty where created. As said by this court
in Bank of Augusta v. Earle, 'It must dwell in the place of its creation, and cannot
migrate to another sovereignty.' The recognition of its existence even by other
States, and the enforcement of its contracts made therein, depend purely upon the
comity of those States-a comity which is never extended where the existence of the
corporation or the exercise of its powers are prejudicial to their interests or repugnant to their policy. Having no absolute right of recognition in other States, but
depending for such recognition and the enforcement of its contracts upon their assent, it follows, as a matter of course, that such assent may be granted upon such
terms and conditions as those States may think proper to impose. They may exclude
the foreign corporate entity entirely, they may restrict its business to particular localities, or they may exact such security for the performance of its contracts with
their citizens as in their judgment will best promote the public interest. The whole
matter rests in their discretion.
75 U.S. at 181.
21. KLEIN & COFFEE, supra note 11, at 115; see also ANGELL & AMES, TREATISE ON
THE LAW OF PRIVATE CORPORATIONS 362 (1st ed. 1832). Note that New York and Wisconsin
continue to provide for shareholder liability for corporate obligations for wages owed to employees. N.Y. Bus. CORP. LAW § 630 (McKinney 1986); WIs. STAT. ANN. § 180.40(6) (West
1957).
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is an entity separate and apart from its shareholders, officers, and
persons controlling it. 2
This concept of limited liability also extends to parent corpora-'
tions that own subsidiary corporations:
A corporation is a legal entity separate and apart from its stockholders. United States v. Davidson, 5 Cir., 1943, 139 F.2d 908, and

the corporate fiction should not be disregarded because of identity
of corporate names, stockholders and officers and the fact of ownership of capital stock in one corporation by another. Maule Industries, Inc. v. Gerstel, 5 Cir., 1956. 232 F.2d 294. Since New Orle-

ans and Northeastern Railroad Company owns and actively
operates its own business, the mere fact that Southern Railroad
Company owns all of the stock does not render the holding company responsible for the actions of its subsidiary. Atlantic Coastline Railroad Co. v. Shields, 5 Cir., 1955, 220 F.2d 242. The cir-

cumstances here do not warrant a disregard of the separate entity
of the two corporations.2
Another variation of the liability limitation pertaining to the
corporate form is the concept of successor liability. This liability theory applies when one corporation sells its assets to another and then
liquidates the corporation after distributing the proceeds of the sale
of assets to the shareholders. Subsequently, it may be determined
that such assets include a site that qualifies as a Superfund site,
thereby triggering liability for remediation costs. The pre-Superfund
rule governing this type of transaction is that apart from four narrow
exceptions, the successor does not acquire the liabilities of the
predecessor. 4

22. H. HENN & J. ALEXANDER, LAW OF CORPORATIONS at 345; see also Terry v. Yancey, 344 F.2d 789 (4th Cir. 1965).
23. Overstreet v. Southern Railway Co., 371 F.2d 411 (5th Cir.), cert. denied, 387 U.S.
912 (1967).
24. Philadelphia Elec. Co. v. Hercules, Inc., 762 F.2d 303, 308-09 (3d Cir.), cert. denied, 474 U.S. 980 (1985); Dayton v. Peck, Stow & Wilcox Co., 739 F.2d 690, 692 (1st Cir.
1984); Tucker v. Paxson Mack Co., 645 F.2d 620, 622 (8th Cir. 1981); Trevis v. Harris Corp.,
565 F.2d 443, 446 (7th Cir. 1977). The exceptions are: (1) if the successor expressly or impliedly agreed to assume the predecessor's liabilities; (2) if the transaction is a fraudulent
attempt to escape liability; (3) if the transaction amounts to a defacto merger or consolidation; or (4) if the successor is a "mere continuation" of the predecessor. Id.; see also 15 W.
FLETCHER. CYCLOPEDIA OF THE LAW OF PRIVATE CORPORATIONS

ed. 1983).

§ 7122, at 231 (rev. perm.
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Circumstances that Override Limited Corporate Liability:
"Piercingthe Corporate Veil" and Related Doctrine

The United States Supreme Court has held that although limited liability is the rule, not the exception, a corporation's separate
legal identity may be disregarded if that corporation is used for
fraudulent purposes, when the corporation is undercapitalized, or
when it would "defeat a legislative policy, whether that was the aim
or only the result of the arrangement."15 Expressed in metaphorical
language, there are circumstances in which courts will adopt the "alter ego doctrine" which holds that courts will "pierce the corporate
veil" and hold a parent corporation liable for the acts of a subsidiary
6
under certain circumstances 2
When a dispute arises in federal litigation as to whether the
25. Anderson v. Abbott, 321 U.S. 349, 362-63, reh'g denied, 321 U.S. 804 (1944).
26. The best statement of the circumstances to invoke the "alter ego doctrine" is set
forth in Steven v. Roscoe Turner Aeronautical Corp., 324 F.2d 157, 160-61 (7th Cir. 1963):
In order to establish that a subsidiary is the mere instrumentality of its parent, three
elements must be proved: control by the parent to such a degree that the subsidiary
has become a mere instrumentality; fraud or wrong by the parent through its subsidiary; e.g., torts, violation of a statute or stripping subsidiary of its assets; and
unjust loss or injury to the claimant, such as insolvency of the subsidiary. (citations
omitted).
In determining whether the requisite degree of control is maintained by the
parent corporation, many factors are relevant. It is the presence of these factors in
the proper combination which is controlling. Factors generally considered by courts
are as follows:
(a) The parent corporation owns all or most of the capital stock of the
subsidiary.
(b) The parent and subsidiary corporations have common directors or
officers.
(c) The parent corporation finances the subsidiary.
(d) The parent corporation subscribes to all the capital stock of the subsidiary or otherwise causes its incorporation.
(e) The subsidiary has grossly inadequate capital.
(f) The parent corporation pays the salaries and other expenses or losses of
the subsidiary.
(g) The subsidiary has substantially no business except with the parent corporation or no assets except those conveyed to it by the parent corporation.
(h) In the papers of the parent corporation or in the statements of its officers,
the subsidiary is described as a department or division of the parent corporation, or its business or financial responsibility is referred to as the parent
corporation's own.
(i) The parent corporation uses the property of the subsidiary as its own.
() The director or executives of the subsidiary do not act independently in
the interest of the subsidiary but take their orders from the parent corporation in the latter's interest.
(k) The formal legal requirements of the subsidiary are not observed.
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limited liability of corporations is to be overruled and the corporate
veil pierced, there are two basic categories of cases. If the jurisdiction of the court is based on diversity of citizenship, the court will
look to state substantive law to determine whether to override limited liability.
In cases involving federal statutes, in which jurisdiction is based
on federal question rather than diversity of citizenship, two situations are possible. If the federal statute, by its terms, applies, the
federal jurisdiction is explicit and preemptive. This precept is based
upon well-settled Supremacy Clause doctrine. The second possibility
is that whenever a federal statute unequivocally establishes a system
of liability that effectively "pierces the veil" established by state law,
such federal legislation trumps the state law providing corporations
with limited liability. The Supreme Court has directly addressed this
second situation:
The policy underlying a federal statute may not be defeated by
• . . an assertion of state power. [citation omitted] . . . [N]o state
may endow its corporate creatures with the power to place themselves above the Congress of the United States and defeat the federal policy . . . which Congress has announced. 7
Thus, even in cases where no unequivocal federal statutory provisions explicitly override the "veil" of limited liability, there is
nonetheless a settled principle that "[i]f application of state law
would arguably interfere with an identifiable federal policy or interest, but not amount to a conflict which would preclude application of
state law, [courts] must proceed to an examination of the relative
strengths of the state's interest in having its rules applied." 2 The
Supreme Court has also explained the rationale for this doctrine:
"[a]part from considerations of [nationwide] uniformity, we must
also determine whether application of state law would frustrate specific objectives of federal programs. If so, we must fashion special
rules solicitous of these federal interests." 29
The cases that have addressed such situations in which rival
federal-state interests have been involved have tended to adopt a dichotomous analysis by which the law of the state of incorporation
27.
28.
U.S. 936
29.
States v.

Anderson, 321 U.S. at 365.
Georgia Power Co. v. Sanders, 617 F.2d 1112, 1118 (5th Cir.), cert. denied, 450
(1980)(emphasis added).
United States v. Kimball Foods, Inc., 440 U.S. 715, 728 (1979); see also United
Bess, 357 U.S. 51 (1957); United States v. Shimer, 367 U.S. 374 (1961).
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prevails in disputes concerning the internal affairs of the corporation,
but federal law prevails in disputes involving external matters, especially if uniform national policy and standards are clearly important. 0 The "internal-external" dichotomy has been adopted by
courts due to the increasing size and importance of national
corporations:
Public and private rights created by federal law should not be allowed to be thwarted by each state's protective concern for local
corporate enterprise; the need to further federal policies in alter
ego disputes must rebut the general presumption under federal
common law that state law should be adopted as the federal rule of
decision. 3
This calculus has been adopted in a variety of federal-state situations including federal labor law," employment discrimination,33
37
36
income' tax law,34 bankruptcy, 5 patent law, medicare regulation,
social security,3 8 truth in lending law,3 9 and admiralty. 0
Thus, even if Superfund did not contain unequivocal language
overriding limited corporate liability, the judicial policy or practice
of applying federal law over state law would seem to apply afortiori
in cases involving Superfund in which protection of the nation's public health and the environment is involved.41 As shown hereafter, in30. See Cort v. Ash, 422 U.S. 66, 84 (1975) ("Corporations are creatures of state law,
and . . . except where federal law expressly requires [otherwise], state law will govern the
internal affairs of the corporation.")(emphasis added).
31. Note, Piercing the Corporate Veil: The Alter Ego Doctrine Under Federal Common
Law, 95 HARV. L. REV. 853, 863-64 (1982) (quoting Coca-Cola Co. v. International Tel. &
Tel. Corp., 201 U.S.P.Q. (BNA) 424, 428 (N.D. Ga. 1978)).
32. Textile Workers Union v. Lincoln Mills, 353 U.S. 448, 456 (1957); see also Howard
Johnson Co. v. Detroit Local Joint Executive Bd. Hotel & Restaurant Employees Int'l Union,
417 U.S. 249, 255-56 (1974).
33. See Mussiwamba v. Essi, Inc., 760 F.2d 740 (7th Cir. 1985); see also Spray v.
Kellos-Sims Crane Rental, 507 F. Supp. 745, 750 (S.D. Ga. 1981).
34. See Valley Finance, Inc. v. United States, 629 F.2d 162, 171-72 (D.C. Cir. 1980),
cert. denied, 451 U.S. 1018 (1981).
35. See In re Pittsburg Rys., 155 F.2d 477, 483 (3d Cir.), cert. denied, 329 U.S. 731
(1946).
36. See Sears, Roebuck & Co. v. Stiffel Co., 376 U.S. 225, 231-32 (1964); see also
Powder Power Tool Corp. v. Powder Actuated Tool Co., 230 F.2d 409, 414 (7th Cir. 1956).
37. See United States v. Pisani, 646 F.2d 83, 86 (3d Cir. 1981).
38. See Brunenkant v. Celebrezze, 310 F.2d 355, 358-59 (7th Cir. 1962).
39. See Brame v. Ray Bills Finance Corp., 85 F.R.D. 568, 585 (N.D.N.Y. 1979); Clausen v. Beneficial Finance Co. of Berkeley, 423 F. Supp. 985, 986 n.2 (N.D. Cal. 1976).
40. See Baker v. Raymond Int'l, Inc., 656 F.2d 173, 179-81 (5th Cir. 1981).
41. For a detailed discussion of the allocation of authority between the federal government and state law under Superfund, see infra notes 91-97 and accompanying text. Superfund
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vocation of the state law doctrine of limited corporate liability is particularly inappropriate in a regulatory system that has fashioned a
virtually unprecedented system of comprehensive, retroactive and
strict liability.
II.

SUPERFUND IMPOSES A COMPREHENSIVE SYSTEM OF LIABILITY
FOR THE COST OF REMEDIAL ACTION MANDATED BY LAW

Congress has enacted an all-encompassing system of liability
which contains few defenses and extremely narrow exemptions or exceptions. Moreover, Superfund imposes liability retroactively for actions that were lawful when taken. Courts have repeatedly rejected
claims that such retroactive application of Superfund violates the
due process provisions of the Constitution on the grounds that retroactive application of Superfund carries out a legitimate legislative
purpose in a rational manner and that cost recovery imposed on liable parties does not constitute a taking in violation of the fifth
amendment of the Constitution. 2 Other courts have disposed of the
constitutional issue by holding that Superfund is not retroactive in
the constitutional sense because it is applied prospectively."
A.

Federal Liability Under Superfund

Superfund provides that each department, agency, and instrumentality of the United States, including the executive, legislative
and judicial branches, shall be subject to, and comply with
Superfund in the same manner and to the same extent, both procedurally and substantively, as any non-governmental entity, including
specifically compliance with the liability provisions of section 9607.""
Moreover, all guidelines, rules, regulations and criteria which are applicable to preliminary assessments carried out under Superfund for
facilities at which hazardous substances are located, that are applispecifically allows states to deviate from federal law provided the deviation is more stringent.
See 42 U.S.C. § 9614(a) (1991). ("Nothing in this chapter shall be construed or interpreted as
preempting any state from imposing any additional liability or requirements with respect to
the release of hazardous substances within such State.") (emphasis added).
42. See United States v. Northeastern Pharmaceutical & Chem. Co., 810 F.2d 726, 734
(8th Cir. 1986); see also United States v. Monsanto Co., 858 F.2d 160, 173 (4th Cir. 1988),
cert. denied, 109 U.S. 3156 (1989); United States v. Hooker Chems. & Plastics Corp., 680 F.
Supp. 546 (W.D.N.Y. 1988).
43. See United States v. Miami Drum Servs., Inc., 17 Envtl. L. Rep. (Envtl. L. Inst.)
20539, 20542; see also United States v. Monsanto Co., 858 F.2d 160 (4th Cir. 1988), cert.
denied, 109 U.S. 3156 (1989).
44. 42 U.S.C. § 9620(a)(1) (1991).
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cable to evaluations of such facilities under the National Contingency Plan,45 that are applicable to inclusion on the National Priorities List,4 or that are applicable to remedial actions at such facilities
shall also be applicable to facilities which are owned or operated by
a department, agency, or instrumentality of the United States in the
same manner and to the extent that such guidelines, rules, regula47
tions and criteria are applicable to other facilities.
Section 9620(a)(1) and (2), thus, constitute a clear and comprehensive waiver of sovereign immunity. This waiver is further emphasized by the provision that no department, agency, or instrumentality
of the United States may adopt or utilize any guidelines, rules, regulations and criteria which are inconsistent with the guidelines, rules,
regulations, and criteria established by the EPA to govern other regulated entities.48
The only material exceptions that apply to the federal government are the time period requirements,4 9 the provisions pertaining to
bonding, insurance, or financial responsibility,50 and provisions pertaining to national security. 51 The federal government is subject to
the notice and disclosure provisions of Superfund5 2 and is also subject to detailed procedural requirements including those pertaining
to a special Federal Agency Hazardous Waste Compliance Docket.5"
45. Id. § 9605.
46, Id.
47, Id. § 9620(a)(2).
48. Id.
49. Id. § 9620(a)(3).
50. Id.
51. Id. § 96200).
52. 42 U.S.C. § 9620(b) (1991) provides that:
Each department, agency, and instrumentality of the United States shall add to the
inventory of Federal agency hazardous waste facilities required to be submitted
under Section 3016 of the Solid Waste Disposal Act [42 U.S.C.A. § 6937] (in addition to the information required under Section 3016(a)(3) of such Act) [42
U.S.C.A. § 6937(a)(3)] information on contamination from each facility owned or
operated by the department, agency, or instrumentality if such contamination affects contiguous or adjacent property owned by the department, agency, or instrumentality or by any other person, including a description of the monitoring data
obtained.
53. 42 U.S.C. § 9620(c) (1991) provides that:
The Administrator shall establish a special Federal Agency Hazardous Waste Compliance Docket (hereinafter in this section referred to as the "docket") which shall
contain each of the following:
(1) All information submitted under section 3016 of the Solid Waste Disposal
Act [42 U.S.C.A. § 69371 and subsection (b) of this section regarding any Federal
facility and notice of each subsequent action taken under this chapter with respect
to the facility.
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Within eighteen months after October 17, 1986, the EPA "shall take
steps to assure that a preliminary assessment is conducted for each
facility on the docket." 5 4 Moreover, a detailed mandatory system of
"required actions" is imposed on the federal government including
conducting a "remedial investigation and feasibility study" ("RI/
55
FS") for each facility included on the National Priorities List,
commencement of remedial action based on the RI/FS,5 6 and completion of the remedial action57 pursuant to the terms of the interagency agreement between the EPA and the responsible federal
agency. Each department, agency, or instrumentality of the federal
government responsible for compliance with Superfund must file an
annual report to Congress disclosing its progress in complying with
Superfund.5 9
(2) Information submitted by each department, agency, or instrumentality of
the United, States under section 3005 or 3010 of such Act [42 U.S.C.A. § 6925 or
6930].
(3) Information submitted by the department, agency, or instrumentality under
section 9603 of this title.
The docket shall be available for public inspection at reasonable times. Six months
after establishment of the docket and every 6 months thereafter, the Administrator
shall publish in the Federal Register a list of the Federal facilities which have been
included in the docket during the immediate preceding 6-month period. Such publication shall also indicate where in the appropriate regional office of the Environmental Protection Agency additional information may be obtained with respect to any
facility on the docket. The Administrator shall establish a program to provide information to the public with respect to facilities which are included in the docket under
this subsection.
54. 42 U.S.C. § 9620(d)(1991) provides further:
Following such preliminary assessment, the Administrator shall, where appropriate:
(I) evaluate such facilities in accordance with the criteria established in accordance with section 9605 of this title under the National Contingency Plan for determining priorities among releases; and
(2) include such facilities on the National Priorities List maintained under such
plan if the facility meets such criteria.
Such criteria shall be applied in the same manner as the criteria are applied to
facilities which are owned or operated by other persons. Evaluation and listing
under this subsection shall be completed not later than 30 months after October 17,
1986.
55. Id. § 9620(e)(1).
56. Id. § 96 2 0(e)(2).
57. Id. § 9620(e)(3).
58. Id. § 9620(e)(4).
59. 42 U.S.C. § 9620(e)(5)(1991) provides:
Such report must include as a minimum:
(A) A report on the progress in reaching interagency agreements under this
section.
(B) The specific cost estimates and budgetary proposals involved in each interagency agreement.
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In addition, the federal government is governed by specific provisions concerning settlements with other potentially responsible parties,60 their relations with state and local counterparts,6 1 and the
transfer of property by federal agencies.6 2
(C) A brief summary of the public comments regarding each proposed interagency agreement.
(D) A description of the instances in which no agreement was reached.
(E) A report on progress in conducting investigations and studies under paragraph (1).
(F) A report on progress in conducting remedial actions.
(G) A report on progress in conducting remedial action at facilities which are
not listed on the National Priorities List.
With respect to instances in which no agreement was reached within the required time period, the department, agency, or instrumentality filing the report
under this paragraph shall include in such report an explanation of the reasons why
no agreement was reached. The annual report required by this paragraph shall also
contain a detailed description on a State-by-State basis of the status of each facility
subject to this section, including a description of the hazard presented by each facility, plans and schedules for initiating and completing response action, enforcement
status (where appropriate), and an explanation of any postponements or failure to
complete response action. Such reports shall also be submitted to the affected
States.
60. Id. § 9620(e)(6).
61. Id. § 9620(0.
62. 42 U.S.C. § 9620(h)(1991) provides:
(1) Notice.
After the last day of the 6-month period beginning on the effective date of regulations under paragraph (2) of this subsection, whenever any department, agency, or
instrumentality of the United States enters into any contract for the sale or other
transfer of real property which is owned by the United States and on which any
hazardous substance was stored for one year or more, known to be released, or disposed of, the head of such department, agency, or instrumentality shall include in
such contract notice of the type and quantity of such hazardous substance and notice of the time at which such storage, release, or disposal took place, to the extent
such information is available on the basis of a complete search of agency files.
(2) Form of notice; regulations
Notice under this subsection shall be provided in such form and manner as may be
provided in regulations promulgated by the Administrator. As promptly as practicable after October 17, 1986, but not later than 18 months after October 17, 1986,
and after consultation with the Administrator of the General Services Administration, the Administrator shall promulgate regulations regarding the notice required
to be provided under this subsection.
(3) Contents of certain deeds
After the last day of the 6-month period beginning on the effective date of regulations under paragraph (2) of this subsection, in the case of any real property owned
by the United States on which any hazardous substance was stored for one year or
more, known to have been released, or disposed of, each deed entered into for the
transfer of such property by the United States to any other person or entity shall
contain (A) to the extent such information is available on the basis of a complete search of agency files -
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State Liability

The eleventh amendment to the United States Constitution creates partial sovereign immunity for states: "The Judicial power of
the United States shall not be construed to extend to any suit in law
or equity, commenced or prosecuted against one of the United States
by citizens of another State, or by citizens or subjects of any Foreign
State."63
The Supreme Court interpreted this amendment to preclude
suits for monetary damages in federal courts even when jurisdiction
is based on the presence of a federal question. 64 Congress may, however, override this immunity when it acts pursuant to power granted
by section five of the fourteenth amendment provided it makes its
intent to override "unmistakably clear." 6 5
The Supreme Court has extended this doctrine to include suits
under Superfund for' monetary damages brought by a citizen of another state against one of the States."' The Court based its decision
on the doctrine that Congress has the power to abrogate eleventh
amendment immunity when exercising its plenary authority to regulate interstate commerce. The Court specifically held that:
The remedy that Congress felt it needed in CERCLA is sweeping:
everyone who is potentially responsible for hazardous-waste contamination may be forced to contribute to the costs of cleanup.
See, e.g., 42 U.S.C. § 9613(f)(1) (1986 ed., Supp. IV). Congress
did not think it enough, moreover, to permit only the Federal Government to recoup the costs of its own cleanups of hazardous-waste
sites; the Government's resources being finite, it could neither pay
up front for all necessary cleanups nor undertake many different

63.
64.
65.
66.

(i) a notice of the type and quantity of such hazardous substances,
(ii) notice of the time at which such storage, release, or disposal took
place, and
(iii) a description of the remedial action taken, of any, and
(B) a covenant warranting that (i) all remedial action necessary to protect human health and the environment with respect to any such substance remaining on the property has
been taken before the date of such transfer, and
(ii) any additional remedial action found to be necessary after the date
of such transfer shall be conducted by the United States.
The requirements of subparagraph (B) shall not apply in any case in
which the person or entity to whom the property is transferred is a potentially responsible party with respect to such real property.
U.S. CoNsT. amend. X1.
Hans v. Louisiana, 134 U.S. 1 (1890).
Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 242 (1985).
Pennsylvania v. Union Gas Co., 491 U.S. 1 (1989).
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projects at the same time. Some help was needed, and Congress
sought to encourage that help by allowing private parties who voluntarily cleaned up hazardous-waste sites to recover a proportionate amount of the costs of cleanup from the other potentially responsible parties. . . . If States, which comprise a significant class
of owners and operators of hazardous-waste sites, . . . need not
pay for the costs of cleanup, the overall effect on voluntary cleanups will be substantial. This case thus shows why the space carved
out for federal legislation under the commerce power must include
the power to hold States financially accountable not only to the
6
Federal Government, but to private citizens as well. 7

The majority of the courts also held that Superfund made Congressional intent to override state sovereign immunity "unmistakably
clear" and based that decision, inter alia, on two general terms in
the statute that describe those who may be liable under Superfund
for the cost of remedial action: "persons" and "owners or operators"
8

in section 9607(a).1
"Person," as defined in section 9601(21), specifically includes
"states" 9 and "owner or operators ' 70 as defined in section
67. Id. at 2285.
68. 42 U.S.C. § 9607(a) (1991) provides:
Notwithstanding any other provision or rule of law, and subject only to the defenses
set forth in subsection (b) of this section(1) the owner or operator of a vessel or a facility,
(2) any person who at the time of disposal of any hazardous substance owned or
operated any facility at which such hazardous substances were disposed of,
(3) any person who by contract, agreement, or otherwise arranged for disposal or
treatment, or arranged with a transporter for transport for disposal or treatment, of
hazardous substances owned or possessed by such person, by any other party or
entity, at any facility or incineration vessel owned or operated by another party or
entity and containing such hazardous substances, and
(4) any person who accepts or accepted any hazardous substances for transport to
disposal or treatment facilities, incineration vessels or sites selected by such person,
from which there is a release, or a threatened release which causes the incurrence of
response costs, of a hazardous substance, shall be liable ....
69. 42 U.S.C. § 9601(21) (1991) defines the term "person" to mean "an individual,
firm, corporation, association, partnership, consortium, joint venture, commercial entity,
United States Government, state, municipality, commission, political subdivision of a state, or
any interstate body."
70. 42 U.S.C. § 9601 (1991) (20) defines "owner or operator":
(i) in the case of a vessel, any person owning, operating, or chartering by demise,
such vessel, (ii) in the case of an onshore facility or an offshore facility, any person
owning or operating such facility, and (iii) in the case of any facility, title or control
of which was conveyed due to bankruptcy, foreclosure, tax delinquency, abandonment, or similar means to a unit of State or local government, any person who
owned, operated, or otherwise controlled activities at such facility immediately beforehand . . ..
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9601(20)(A) by reference to activities that a "person" may
undertake.
The Supreme Court further noted that although the first phrase
of section 9601(20)(D) excluded "states" from the category of
"owners or operators" if they "acquired ownership or control [of a
facility] involuntarily through bankruptcy, tax delinquency, abandonment, or other circumstances in which the government involuntarily acquired title by virtue of its function as sovereign,"7 1 that nevertheless states were not completely exonerated:
The exclusion provided under this paragraph shall not apply to any
state or local government which has caused or contributed to the
release or threatened release of a hazardous substance from the
facility, and such state or local government shall be subject to the
provisions of this chapter in the same manner and to the same extent, both procedurally and substantively, as any nongovernmental
72
entity, including liability under section 9607 of this title.
C.

Municipal and Local Government Liability

It is equally clear that the provisions of Superfund apply to municipalities and entities of local government. As noted above, the liability provisions of section 9607 designated as "covered persons" the
"owner and operator" of a facility and "any persons" covered by
subsections 9607(b)(2), (3) and (4). 7 1 Section 9601(21), which defines "person" for purposes of section 9607, specifically designates
''municipality" and a "political subdivision of a state" as covered
entities.
The exclusion provided by section 9601(20)(D), as discussed
above with respect to the liability of states, applies with equal force
to "local governments," a term that has been interpreted as encompassing municipalities."' Accordingly, the exclusion from liability,
provided by the first sentence of section 9601(20)(D) (with respect
to the ownership or control of facilities acquired involuntarily
through bankruptcy, tax delinquency, abandonment, or other cir71. Pennsylvania, 491 U.S. at 7-8.
72. Id. at 8.
73. See 42 U.S.C. § 9607 (1991); supra note 68.
74. Wagner Elec. Corp. v. Thomas, 612 F. Supp. 736 (D.C. Kan. 1985)(dump site
donated to a municipality); see City of Philadelphia v. Stepan Chem. Co., 544 F. Supp. 1135
(E.D. Pa. 1982)(city liable as owner of dump site, but may sue other potentially responsible
parties); see also United States v. City of Denver, 8 HAZ. WASTE LIT. REP. 406 (D. Colo.
1985).
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cumstances), does not apply to any state or local government which
has caused or contributed to the release or threatened release of a
hazardous substance from the facility, and such a State or local
government shall be subject to the provisions of this chapter in the
same manner and to the same extent, both procedurally and substantively, as any nongovernmental entity, including liability under
§ 9607 of this title. 5
Thus, with respect to governmental entities - federal, state, and local - the provisions of Superfund apply with full force and effect.
D.

Corporate Liability Under Superfund

The definition of "person" under Superfund is the linchpin of
the scope of the liability system fashioned by Congress. In 1989, the
Supreme Court held that "[t]he remedy that Congress felt it needed
in CERCLA is sweeping: everyone who is potentially responsible for
hazardous waste contamination may be forced to contribute to the
costs of cleanup."'7 6 As noted previously, the term "person" is defined
comprehensively to include "an individual, firm, corporation, association, partnership, consortium, joint venture, commercial entity,
United States Government, State, municipality, commission, political subdivision of a State, or any interstate body." 7 The term "person" is systematically employed throughout Superfund in connection
with the term "owner or operator. ' 78 For example, the notification
requirements respecting released substances impose nondiscretionary
duties upon "any person in charge of a vessel or an offshore or an
onshore facility," 79 as well as "any person who owns or operates or
who, at the time of disposal, owned or operated . . .a facility." 80
The provisions dealing with "Response Authorities" also link "persons" with owners or operators. 81 The provisions governing "Abatement Actions" also explicitly apply to "persons" as defined in section
9601(21 ).82
75. 42 U.S.C. § 9601(20)(D) 1991 (emphasis added).
76. Pennsylvania, 491 U.S. at 1, 21 (1989)(citing § 9613(f)(l))(emphasis added).
77. 42 U.S.C. § 9601(21) 1991.
78. See supra note 68 and accompanying text.
79. 42 U.S.C. § 9603(a); see also § 9603(b) 1991.
80. Id. § 9603(c).
81. See 42 U.S.C. § 9604(a) 1991 "When the President determines that such [response]
action will be done properly and promptly by the owner or operator of the facility or vessel or
by any other responsible party, the President may allow such person to carry out the action
..(emphasis added).
82. 42 U.S.C. § 9606(a) and (b).
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Significantly, the liability provisions use the terms "owner,"
'operator," and "person" interchangeably as "covered persons.""
Although used interchangeably, each statutory term imports a
unique meaning, which must be read together to articulate the full
scope of the comprehensive liability system Congress fashioned in
Superfund. Whichever type of "person" is involved in a given case
- be it the federal government, a state, a municipality, a private
corporation, or an individual - Superfund provides that such person
is liable under section 9607 if the person is an "owner or operator"
under section 9607(a)(1) or (2) a "person" within subsections (3) or
(4).
This pattern of language continues in the civil penalties and
awards provision84 and is particularly prominent in the contribution
provision, which authorizes "any person" to seek contribution from
"any other person" who is liable or potentially liable under sections
9607(a) or 9606.5 This provision explicitly provides that such claims
for contribution "shall be brought in accordance with this section
and the Federal Rules of Civil Procedure, and shall be governed by
Federal law." 86
In addition, the provisions governing the settlement process are
also clearly preemptive. Whenever any person who is a potentially
responsible party has entered into settlement pursuant to section
9613, that person "shall not be liable for claims for contribution regarding matters addressed in the settlement." 8 7 Moreover, such settling party may bring suit for contribution against persons not party
to the settlement. 8 The United States or any state may likewise
bring suit "against any person who has not so resolved its liability
[by a section 9613 settlement]." 8 9 Again, the statute makes explicitly clear that "[a]ny contribution action brought under this paragraph shall be governed by Federal law." 90
Like other major federal environmental statutes, 91 Superfund
§
§

83.
84.
85.
86.
87.
88.

Id.
Id.
Id.
Id.
Id.
Id.

9607.
9609.
§ 9613(0(1).
(emphasis added).
§ 9613(0(2).
§ 9613(f)(3)(B).

89.

Id. § 9613(f)(3)(A).

90. Id. § 9613(f)(3)(C) (emphasis added).
91. See, e.g., Clean Air Act, 42 U.S.C.A. § 7410 (West 1983); Federal Water Pollution
Control Act, 33 U.S.C.A. §§ 1316(c), 1342 (West 1986); Solid Waste Disposal Act, 42
U.S.C.A. § 6943 (West 1983); Toxic Substances Control Act, 42 U.S.C.A. § 2617 (West
1982).
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explicitly addresses the role of state law and authorizes enactment of
state law establishing additional state liability or requirements with
respect to releases of hazardous substances within a state: "[n]othing
in this chapter shall be construed or interpreted as preempting any
State from imposing any additional liability or requirements with
'92
respect to the release of hazardous substances within such State.
This language clearly authorizes state law variations from the provisions of Superfund, but only if the state provision is more stringent
than the federal requirement. There is literally nothing in Superfund
that can be construed as allowing provisions of state law to exempt
parents, successors, or responsible corporate officers, directors, and
shareholders from the liability imposed by Superfund.
Given this pervasive pattern of federal statutory provisions and
the evident intent of Congress to fashion a retroactive system of
strict liability,9 3 which the Supreme Court has recognized applies to
"everyone who is potentially responsible for hazardous waste contamination. . . , "0 it is clear that Superfund preempts and overrides the state law doctrine of limited corporate liability both as to
92. 42 U.S.C. § 9614(a) (1991) (emphasis added).
93. Unless the facts of the case indicate that liability is divisible, the standard of liability
under Superfund is strict and "joint and several." United States v. Monsanto Co., 858 F.2d
160 (4th Cir. 1988); see supra note 4. This rule was established by federal common law:
While CERCLA does not mandate the imposition of joint and several liability, it
permits it in cases of indivisible harm. See Shore Realty, 759 F.2d at 1042 n. 13;
United States v. Chem-Dyne, 572 F. Supp. 802, 810-11 (S.D. Ohio 1983). In each
case, the court must consider traditional and evolving principles of federal common
law, (footnote omitted) which Congress has left to the courts to supply interstitially.
Under common law rules, when two or more persons act independently to cause
a single harm for which there is a reasonable basis of apportionment according to
the contribution of each, each is held liable only for the portion of harm that he
causes. Edmonds v. Compagnie Generale Transatlantique, 443 U.S. 256, 260 n. 8
(1979). When such persons cause a single and indivisible harm, however, they are
held jointly and severally liable for the entire harm. Id. (citing Restatement (Second) of Torts § 433A (1965)). We think these principles, as reflected in the Restatement (Second) of Torts, represent the correct and uniform federal rules applicable
to CERCLA cases.
Section 433A of the Restatement provides:
(1) Damages for harm are to be apportioned among two or more causes
where
(a) there are distinct harms, or
(b) there is a reasonable basis for determining the contribution of each
cause to a single harm.
(2) Damages for any other harm cannot be apportioned among two or
more causes.
Restatement (Second) of Torts § 433A (1965); see also Monsanto, 858 F.2d at 171-72.
94. Pennsylvania, 491 U.S. at 21.
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parents and as to successors.
Even if the above provisions of Superfund stating that federal
law controls were to be ignored, and even if the plain language of
section 9614(a) was to be disregarded, the Supreme Court has made
it clear that federal common law would still control. For instance,
any "silence . . .in federal legislation is no reason for limiting the
reach of federal law, . . . [because] the inevitable incompleteness
presented by all legislation means that interstitial federal lawmaking
is a basic responsibility of the federal courts." 9 5 Absent such interstitial judicial interpretation of federal statutes, the application of the
federal statute would impermissibly vary from one forum state to
another and would "change whenever state courts issued new decisions on piercing the corporate veil."" 6
As shown subsequently in Part III, whenever federal courts
have invoked state law doctrine of limited corporate liability, it has
produced one of two deleterious results. First, if the court enforces
the state law doctrine, it thereby creates a judge-made exception to
the pervasive, comprehensive, and retroactive system of liability
fashioned by Congress in Superfund. To date, fortunately, only the
Court of Appeals for the Fifth Circuit has reached such an aberrant
result. 97 Second, even those courts that do not circumvent the
Superfund liability system in the manner of the Joslyn decision are
nevertheless indulging in irrelevant and unnecessary analysis concerning whether "to pierce the corporate veil," since the state law
doctrine of limited liability is totally inapplicable according to the
principles discussed above.
III.

JUDICIAL DECISIONS ADDRESSING SUPERFUND'S IMPACT ON

THE STATE LAW DOCTRINE OF LIMITED CORPORATE LIABILITY

Two categories of cases have arisen which involve issues of the
95. United States v. Little Lake Misere Land Co., 412 U.S. 580, 593 (1973); see also
United States v. Ira S. Bushey & Sons, 363 F. Supp. 110, 121 (D. Vt.) (Use of alter ego
doctrine to carry out intent of federal statutes), affd, 487 F.2d 1393 (2d Cir. 1973), cert.
denied, 417 U.S. 976 (1974). The idea that federal common law trumps state law in
Superfund cases has been specifically recognized. See, e.g., Smith Land and Improvement
Corp. v. Celotex Corp., 851 F.2d 86, 91 (3d Cir. 1988), cert. denied, 488 U.S. 1029 (1989)
("[the meager legislative history available indicates that Congress expected the courts to develop a federal common law to supplement the statute." (emphasis added)(citing United
States v. Bliss, 667 F. Supp. 1298, 1308 n.8 (E.D. Mo. 1987); United States v. Chem-Dyne
Corp., 572 F. Supp. 802, 808 (S.D. Ohio 1983i)).
96. United States v. Pisani, 646 F.2d 83,.87 (3d Cir. 1981).
97. Joslyn Mfg. Co. v. T.L. James & Co., 893 F.2d 80 (5th Cir. 1990), cert. denied, 11I
S. Ct. 1017 (1991).
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interface between Superfund and the state law doctrine of limited
corporate liability: the parent-subsidiary cases, and the successor liability cases.
A.

Parent Liability For The Acts of a Wholly-Owned or
Controlled Subsidiary

On February 19, 1991, the Supreme Court denied petitions for
writs of certiorari to review ostensibly conflicting or at least inconsistent decisions concerning the issue of whether a parent corporation is
liable under Superfund for response costs resulting from the release
of hazardous substances at a subsidiary corporation's facility.9 8 Joslyn held that Superfund, by its terms, does not impose liability on a
parent corporation for response costs resulting from the release of a
hazardous substance by a subsidiary on the basis of the parent's
ownership and control of the subsidiary. 99 In reaching this decision,
the court relied on an analysis of section 9601(20)(A) of Superfund
which defines the term "owner or operator" as used in section*
9607(a)(2) and which is one of the provisions governing liability
under Superfund. The court held "[s]ignificantly, CERCLA does not
define 'owners' or 'operators' as including the parent company of offending wholly-owned subsidiaries." 100 The court based this conclusion upon a statutory analysis that compared the wording of section
9601(20)(A)(ii) with that of section 9601(20)(A)(iii), noting that
the latter section employed the phrase "any person who owned, operated or otherwise controlled activities at such facility," whereas the
former provision employed the phrase "any person owning or operating such facility." The court concluded that this difference in phrasing was dispositive with respect to liability, "[n]o such 'control' test
appears in subsection (ii), the subsection at issue in this case, and we
will imply none." 10 1 The court further stated:
Joslyn urges this court to read CERCLA's definition of "owner or
operator" liberally and broadly to reach parent corporations whose
subsidiaries are found liable under the statute. In doing so, Joslyn
urges us to follow the several courts, including the Second Circuit,
which have extended CERCLA liability to parents. See New York
v. Shore Realty Corp., 759 F.2d 1032 (2d Cir. 1985); United
98. Kayser-Roth Corp. v. United States, 111 S. Ct. 957 (1991); Joslyn Mfg. Co. v.
T.L. James & Co., 893 F.2d 80 (5th Cir. 1990), cert. denied, 111 S. Ct. 1017 (1991).
99. Joslyn Mfg., 893 F.2d at 82-83.
100. Id. at 82.
101. Id. at 83.
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States v. Mottolo, 695 F. Supp. 615 (D.N.H. 1988); Colorado v.

Idarado Mining Co., 18 Envtl. L. Rep. (Envtl. L. Inst.) 20578
(D.Col. 1987); Vermont v. Staco, Inc., 684 F. Supp. 822 (D.Vt.
1988); Idaho v. Bunker Hill Co., 635 F. Supp. 665 (D.Idaho

1986). We decline to do so.'02
The analysis upon which this decision is based is flawed in several major substantive respects. First, the Fifth Circuit's analysis of
Superfund ignores the logic and structure of the Act described previously in Part II, which shows unmistakable congressional intent to
fashion an all-inclusive liability system applicable to all entities, including specifically the federal government, states, municipalities, local governments, corporations, individuals and others, imposing
strict, and joint and several liability for persons responsible for releases of hazardous substances, and permitting only the most narrow
defenses and exemptions. Moreover, the court did not attempt to justify its strangulated interpretation of "corporation" in section
9601(21) nor does any such justification exist. As the Third Circuit
noted in a similar situation: "[i]t is not surprising that, as a hastily
conceived and briefly debated piece of legislation, CERCLA failed
to address many important issues, including corporate successor liability. The meager legislative history available indicates that Congress expected the courts to develop a federal common law to supple10 3
ment the statute.' 1
The Third Circuit proceeded to read "corporation" to include
successor corporations" because "[t]he Act [Superfund] views response liability as a remedial, rather than a punitive measure whose
primary aim is to correct the hazardous condition. .

.

. [T]he obliga-

tion to take necessary steps to protect the public should be imposed
on a successor corporation.' ' 0 This principle applies with equal
force to the parent-subsidiary relationship.
Second, the Court's reliance on the difference in language between subsections 9601(20)(A)(ii) and (iii) is facially spurious.
102.
103.

Id. at 82.
Smith Land & Improvement Corp. v. Celotex Corp., 851 F.2d at 91; see also 126
CONG. REC. HI 1790 (daily ed. Dec. 3, 1980) (remarks by Rep. Florio moving for House of
Representatives approval)("The concern is whether we are going to have legislation or whether
we are not going to have legislation. Some members have come to me and said we should
amend this, add things on . . .I am not prepared to play chicken with this issue . . . because
there is only one loser . . .the American people."); see also 126 CONG. REc. HI 1791-11802
(daily ed. Dec. 3, 1980) (for similar remarks on the incomplete aspects of the bill by most
speakers during the House floor debate).
104. Smith Land, 851 F.2d at 91.
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Leaving out the well-recognized fact that, due to hasty drafting and
time exigencies, there are infirmities of draftsmanship in Superfund
that render close textual analysis of dubious value, the use of the
phrase "or otherwise controlled activities at such facilities" in section
9601(20)(A)(iii) does not, on its face, pertain to the liability determinative term "owner." The absence of that phrase in section
9601(20)(A)(ii), even if intended by Congress to have substantive
significance, cannot, for several reasons, have the substantive significance the court attributes to it. Most obviously, the phrase "owned,
operated or otherwise controlled activities at each such facility" is
phrased disjunctively and therefore lists three separate bases for liability. Thus, under this language the parent's "ownership" of the
subsidiary by itself is sufficient to result in liability under Superfund.
There is no question that T.L. James in Joslyn owned the subsidiary because the court of appeals did not disturb that finding by
the district court. There is also no question that such ownership of
the subsidiary included ownership of all of its assets including the
"Superfund" facility, the existence of which was also found by the
district court and affirmed by the Fifth Circuit."0 5 Moreover, the
court's analysis effectively ignored the undisputed fact that the parent not only owned or controlled 100% of the stock of the subsidiary, and hence effectively owned the, facility in question, but also
ignored the fact that the parent had interceded in the affairs of the
subsidiary to replace an operating officer with a parent-designated
substitute in order to achieve more profitable operations and when
this did not occur, liquidated the subsidiary. 06 This conduct effectively amounted to participating in the "operation" of the subsidiary
within the meaning of Superfund. Thus, from the record, T.L. James
appears to have been owner and operator of the subsidiary and consequently to have "otherwise controlled" the subsidiary, including
terminating it when it was no longer profitable:
The third major flaw in the Fifth Circuit's decision is that having rejected liability for the parent under its constricted interpretation of Superfund, it totally ignored the federal common law of
Superfund and proceeded to apply state law. It held that a parent
corporation may be liable for the subsidiary's acts only if, under
state law, the separate incorporation "is used as a sham, to perpetuate a fraud or avoid personal liability."'0 7 Based on state law, the
105.
106.
107.

Joslyn Mfg., 893 F.2d at 81.
Id. at 81-82.
Id. at 83.
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court concluded that "the facts here militate against piercing the
corporate veil." 10 8 Accordingly, the court affirmed the decision of the
district court granting defendant's motion for summary judgment. 0 9
Thus, both the district court and the court of appeals based their
decisions upon the state law concept of limited corporate liability.
This recourse to state law instead of federal common law violates the
well-established doctrine discussed in Part II of this article. Where
the federal purpose of a law would be contravened by recourse to
state law, federal common law interpreting the federal statute
trumps state law in order to effectuate the policy and purpose of the
federal statute.
The United States participated in Joslyn as amicus curiae to
the court of appeals to express its theory of parent corporation liability and urged the case be remanded for further findings of fact relevant to other established theories of corporate liability. 10 Interestingly, the United States did not advocate the imposition of liability
on parent corporations based on the control inherent in the ownership of subsidiaries liable under Superfund, but would rather base
cost recovery suits against parent corporations on "established" state
law theories of corporate liability."' Specifically, the United States
suggested that the court consider remand to the district court to reopen the record for evidence whether the parent was liable based on
the activities of its officers or employees in controlling or operating
the subsidiary's facility."' The court of appeals did not address the
government's theory directly,"' and furthermore, it did not discuss
the United State's amicus presentation.
Given the position in the amicus brief of the United States,"'
and the denial of certiorari by the Supreme Court in Joslyn, the
likelihood that the law may be clarified by anything less than legisla108. Id.
109. Id. at 84.
110. Court of Appeal Amicus Brief for the United States, Joslyn Mfg. Co. v. T.L.
James & Co., 893 F.2d 80 (5th Cir. 1990)(No. 88-4901).
111. Id.
112. Id. at 14-25.
113. See infra note 102 and accompanying text. Of the five cases referred to by the
Fifth Circuit, only two pertain to parent liability for the acts of wholly-owned or controlled
subsidiaries: Vermont v. Staco, Inc., 684 F. Supp. 822 (D. Vt. 1988) and Idaho v. Bunker Hill
Co., 635 F.Supp. 665 (D. Idaho 1986).
114. The United States did not support petitioner's (Joslyn's) argument that parents
were liable under Superfund for the violations of wholly-owned subsidiaries, but rather argued
for remand to determine whether the facts would support liability under other established
theories of corporate liability.
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tive action seems remote. The Fifth Circuit clearly perceived the issue to be whether Superfund imposes liability on a parent corporation solely because the parent corporation owns a subsidiary that is
itself liable under the statute. The Fifth Circuit is the only court of
appeals as yet to confront this issue. As shown hereafter, other
courts which have found parent corporations liable have based those
decisions, inter alia, upon findings of fact that either justify "piercing the corporate veil" under governing state law, or by applying
different state laws which impose liability on corporations (that is,
for the commission of tortious conduct).
In Kayser-Roth, the Court of Appeals for the Fifth Circuit affirmed a district court decision that the parent of a wholly-owned
subsidiary, found to have Superfund liability, was liable as an "operator" of the subsidiary. The court stated that "Congress, by including a liability category in addition to owner ('operators') connected
by the conjunction 'or,' implied that a person who is an operator of a
facility is not protected from liability by the legal structure of own'
ership."115
Thus, "[g]iven this grammatical construction and the
broad definition of 'person,' [section 9601(21)] corporate status,
while relevant to determine ownership, cannot shield a person from
operator liability. In addition, the legislative history provides no indication that Congress intended 'all persons' who are 'operators' to exclude parent corporations. 1 16 The court concluded that "our analysis of the statute and its legislative purpose and history reveals no
reason why a parent' 7 corporation cannot be held liable as an operator
11
under CERCLA.
The court distinguished Joslyn on the ground that it "is concerned primarily with owner rather than operator liability" and
noted that Kayser-Roth was being held liable for its activities as an
operator, not for the activities of its subsidiary. 18 The court opined
that "it is obviously not the usual case that the parent of a wholly
owned subsidiary is an operator of the subsidiary" and observed in
dicta that "[t]o be an operator requires more than merely complete
ownership and the concomitant general authority or ability to control
that comes with ownership. At a minimum it requires active involvement in the activities of the subsidiary." ' 119
115.
116.
117.
118.
119.

Kayser-Roth, 910 F.2d 24, 26 (Ist Cir. 1990).
Id.
Id.
Id. at 27.
Id.
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Having articulated an "active involvement" test, the court
adopted and applied a "total influence and control standard," that
is, a standard that appropriately applies to "owners." Thus, the court
inconsistently relied upon five factors found to exist by the court below as showing that the parent "exercised pervasive control" over the
subsidiary. 120
As a practical matter these factors are not significantly different
from those exercised by the parent in Joslyn in which the parent
terminated an unsatisfactory executive of the subsidiary, substituted
its own replacement to resume a profit-making operation, and when
that effort was unsuccessful, liquidated the company.1 21 In both
cases the parent "had the power to control the release or threat of
release [of the hazardous substance], had the power to direct the
mechanisms causing the release, and had the ultimate ability to pre-

vent and abate damage. "122
Although each parent possessed similar power to control their
respective subsidiaries, each was treated differently. The Joslyn
court determined that despite such power and despite de jure ownership, the parent was not an "owner" under Superfund; yet in Kayser-Roth, similar control and de jure ownership was held to be
"more than sufficient to be liable as an operator under
3
CERCLA."12
Thus, the decisions of the courts of appeal which have addressed
the parent-subsidiary issue are seriously flawed, and if not ostensibly
conflicting, are certainly confusing and possess little precedental
1 24
value.
120. The five factors are:
1) its total monetary control including collection of accounts payable; 2) its restriction on Stamina Mills' financial budget; 3) its directive that subsidiary-governmental contact, including environmental matters, be funneled directly through KayserRoth; 4) its requirement that Stamina Mills' leasing, buying or selling of real estate
first be approved by Kayser-Roth; 5) its policy that Kayser-Roth approve any capital transfer or expenditures greater than $5,000; and finally, its placement of Kayser-Roth personnel in almost all Stamina Mills' director and officer positions, as a
means of totally ensuring that Kayser-Roth corporate policy was exactly implemented and precisely carried out.
Kayser-Roth, 910 F.2d at 27.
121. See supra notes 105-06 and accompanying text.
122. Kayser-Roth, 910 F.2d at 28.
123. Id.
124. Decisions by district courts contribute further analytical variations. For example, in
Vermont v. Staco, Inc., 684 F. Supp. 822 (D. Vt. 1988) the court held the parent corporation
(Chase Instruments), the subsidiary that owned the land on which the "facility" was located
(Keeper Corporation), the subsidiary that operated the "facility" (Staco, Inc.), and the of-
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B.

Liability of "Successor" Corporationsfor Acts of
Predecessors Which Violate Superfund

Three circuit courts have directly ruled on the issue of successor
liability, and all have held successor corporations liable for the actions of predecessors which trigger liability under Superfund.
In the earliest decision addressing this issue, 2 5 the plaintiff,
Smith Land, had acquired real property containing a hazardous
waste site from a predecessor who acquired the property from defendants, Celotex and Rapid-American Corporation, (hereinafter
"defendant-successors"). The defendant-successors were the successors to the corporation which created the site, Phillip Corey Company (hereafter "Corey"). The defendant-successors refused to contribute to the cost of remediation incurred by plaintiff pursuant to a
settlement agreement with the EPA. Plaintiff brought suit for contribution under, inter alia, section 9613(f) of Superfund, alleging defendant-successors were "covered persons" under section 9607(a).
The district court granted defendant-successor's motion for summary
ficers, directors, and stockholders of Chase, Keeper, and Staco liable as owners and operators
of Staco, a manufacturer of mercury thermometers under Superfund, id. at 835, and Resource
Conservation and Recovery Act, id. at 837. As to Superfund liability, after specifically noting
that the parent was not a "covered person" under § 9607, id. at 832, and that the parent did
not release mercury, id. at 834, the court nonetheless concluded, without explanation, that the
parent was liable under § 9607 along with both subsidiaries, as well as the officers, directors
and controlling shareholders. Id. at 835.
In Idaho v. Bunker Hill Co., 635 F. Supp. 665 (D. Idaho 1986), the court concluded the
parent was liable for the "facility" operated by the subsidiary "as an owner or operator for
purposes of § 9607(a)(2)", but appended the gratuitous comment:
The court is mindful that in adopting the above test, care must be taken so that
,normal' activities of a parent with respect to its subsidiary do not automatically
warrant finding the parent an owner or operator. To hold otherwise in the instant
action, however, would allow the corporate veil to frustrate congressional purpose.
Id. at 672. The court did not explain what constituted "normal" activities of a parent, but
concluded that making $27 million from the activities of a wholly-owned subsidiary without
controlling its release or threatened release of hazardous substances was conduct that mandated parent liability for the acts of the subsidiary. Id. The court did not attempt to distinguish whether the parent was an owner or operator, but simply adopted, inter alia, the standard in United States v. Mobil Oil Corporation, 464 F.2d 1124, 1127 (5th Cir. 1972): "The
owner-operator has power to direct the activities of persons who control the mechanisms causing the pollution. The owner-operator has the capacity to prevent and abate damage." Id. The
court concluded that the parent
was in a position to be, and was, intimately familiar with hazardous waste disposal
and releases at the Bunker Hill facility; and had the capacity to control such disposal and releases; and had the capacity . . . to prevent and abate the damage caused
by the disposal and releases of hazardous wastes at the facility.
Idaho, 635 F. Supp. at 672.
125. Smith Land, 851 F.2d at 86.

HOFSTRA PROPERTY LAW JOURNAL

[Vol. 4:1

judgment on the state law doctrine of caveat emptor. The Third Circuit reversed on the ground that contribution claims "shall be governed by federal law" and noted that the doctrine of "caveat
emptor" is not included in the defenses enumerated in Superfund. 12 6
In addition, the court held that "several considerations . . . lead us
to conclude that this venerable doctrine is not in keeping with the
policies underlying CERCLA"' 2 7 and concluded that "the doctrine
of caveat emptor is not a defense to liability for contribution but
28
may only be considered in mitigation of amount due."'
Although the court conceded that Superfund does not explicitly
address the issue of successor liability, it recognized that "Congress
expected the courts to develop a federal common law to supplement
the statute" and concluded that
[t]he concerns that have led to a corporation's common law liability of a corporation for the torts of its predecessor are equally applicable to the assessments of responsibility for clean-up costs
under CERCLA. . . .Just as there is liability for ordinary torts or
contractual claims, the obligation to take necessary steps to protect
the public should be imposed on a successor corporation. 9
The court also stressed the importance of national uniformity because "otherwise, CERCLA aims may be evaded easily by a responsible party's choice to arrange a merger or consolidation under the
laws of particular states which unduly restrict successor liability. "130
On August 6, 1990, the Court of Appeals for the Ninth Circuit
issued its amended decision affirming a district court's grant of summary judgment filed by third-party defendant L-Bar Products, Inc.,
the corporate successor of Industrial Mineral Products, Inc. (IMP)
which had marketed a product called "slag," a by-product of
Asarco's copper refining operation.' 3 ' The "slag," sold by. IMP to
plaintiff was used as ballast to stabilize the ground in log-sorting
yards, but it also reacted with acidic wood waste precipitating heavy
metals into the soil and ground water, thereby creating a Superfund
126. Id. at 89.
127. Id.
128. Id. at 90.
129. Id. at 91. The court further noted that the costs associated with clean-up must be
absorbed. Congressional intent supports the conclusion that when choosing between whether
taxpayers or a successor corporation should pay, the successor should bear the cost. Id. at 92.
130. Id. at 92 (citing United States v. Northeastern Pharmaceutical & Chem. Co., 810
F.2d 726 (8th Cir. 1986), cert. denied, 484 U.S. 848 (1987)).
131. Louisiana-Pacific Corp. v. L-Bar Products, Inc., 909 F.2d 1260 (9th Cir. 1990).

1990]

THE DEMISE OF LIMITED LIABILITY

site. The court of appeals held that although Congress failed to explicitly address corporate successor liability under CERCLA, it
nonetheless did intend to impose such liability. 13 2 The Ninth Circuit
also held that the Smith Land analysis "is equally applicable to successor liability in the context of an asset sale" as well as an acquisition or merger because of the need for national uniformity in the
successor liability area and the possibility that CERCLA's purposes
could otherwise be frustrated by state law. 3 ' The court proceeded to
adopt the "traditional rules of successor liability" as the applicable
federal common law."" Under these rules "asset purchasers are not
liable as successors unless one of four exceptions applies."' a After
analyzing the facts of record in connection with the four exceptions,
the court concluded that third party plaintiff Asarco had failed to
meet any of the four bases for successor liability.1 3 6
The most recent court of appeals decision addressing successor
liability under Superfund a7 purports to "reach the same result as
the Third Circuit in Smith Land (CERCLA makes a successor corporation liable where there has been a formal merger) and as the
Ninth Circuit in Louisiana-Pacific(the statute would make a successor corporation liable where all the conditions- of a de facto
merger are present)."' 3 8 But the court proceeds to emphasize that it
132. Id. at 1262-63. The court stated:
[a]lthough Congress failed to address specifically the issue of corporate successor
liability in CERCLA, we find Third Circuit authority persuasive on this issue and
hold that Congress did intend successor liability. See Smith Land & Improvement
Corp. v. Celotex Corp., 851 F.2d 86, 91-92 (3d Cir. 1988), cert. denied, 488 U.S.
1029 (1989) (citing Oner II, Inc. v. United States Environmental Protection
Agency, 597 F.2d 184 (9th Cir. 1979); see also In re Acushnet River & New Bedford Harbor Proceedings, 712 F. Supp. 1010, 1013 (D. Mass. 1989). But see Anspec Co. v. Johnson Controls, Inc., 30 Env't Rep. Cas. (BNA) 1672, 1674-75 (E.D.
Mich. 1989) (successor liability does not exist under CERCLA). We also agree
with the Third Circuit that the issue of successor liability under CERCLA.is governed by federal law.
Id. at 1263.
133. Id. at 1263.
134. Id.
135. Id. These exceptions are: "(1) The purchasing corporation expressly or impliedly
agrees to assume the liability; (2) The transaction amounts to a 'de facto' consolidation or
merger; (3) The purchasing corporation is merely a continuation of the selling corporation; or
(4) The transaction was fraudulently entered into in order to escape liability." Id.
136. Id. at 1265. The record established that L-Bar did not continue IMP's "slag" business, but rather IMP had discontinued the "slag" business nine months before the acquisition
of assets.
137. Anspec Co., Inc. v. Johnson Controls, Inc., 922 F.2d 1240 (6th Cir. 1991).
138. Id. at 1245.

HOFSTRA PROPERTY LAW JOURNAL

[Vol. 4:1

reaches "this determination from our construction of section 9607(a)
in its context within CERCLA, however, and find[s] that it is not
necessary to fashion a federal common law rule."' 1a Instead, according to the court, "when Congress wrote 'corporation' in CERCLA it
intended to include a successor corporation." '
The court's determination was based upon the distinction between courts developing federal common law, "a process of case-bycase judicial decisions in the common law tradition," 1 4 ' and courts
which detect "only gaps in definitions or descriptions" and "fill these
interstices of the statute by exercising its authority to interpret or
construe the statute."14' 2 While the court acknowledged that "the
line separating statutory interpretation and judicial lawmaking is not
always clear and sharp," the distinction is fundamental because
"'[t]he authority to construe a statute lies at the very heart of judicial power and is not subject to rigorous scrutiny.""
The court held that section 9607(a) "is not ambiguous" but
rather "may be considered textually incomplete in the sense that it
fails to spell out in so many words the universally accepted rule that
a reference to liability of corporations includes successors-a rule
that we conclude Congress intended to apply to the definition it
used.""' The court explained that "[it was] not creating or fashioning federal common law when [it] adopt[ed] an interpretation of a
statute that is in harmony with a universally accepted rule of
law."" 5
The only technical defect in this analysis is that section 9607(a)
does not, as the court states, use the term "corporation," but rather
employs the word "persons," a term that is used interchangeably
with and fleshes out the scope of the terms "owner or operator.""11 6
139. Id.
140. Id.
141. Id. (quoting Northwest Airlines, Inc. v. Transport Workers Union of America, 451
U.S. 77, 95 (1981).
142. Id.
143. Id. The court noted that in contrast "[blefore a federal court may fashion a body
of federal common law, it must find either (1) that Congress painted with a broad brush and
left it to the courts to 'flesh-out' the statute by fashioning a body of substantive federal law, or
(2) that a federal rule of decision is necessary to protect uniquely federal interests." (citations
omitted).
144. Id. at 1246.
145. Id. The court further explained: "[W]e are merely saying that the drafters of
CERCLA were not blind to the universal rule that 'corporation' includes a successor corporation resulting from a merger." Id.
146. See note 4 and accompanying text.
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The term "person" used in this fashion in section 9607(a) is defined
to include, inter alia, "corporations" by section 9601(21). However,
the substance of the court's argument is correct albeit flawed by inaccurate articulation.
Thus, although all three circuits abjure use of state law pertaining to successor liability, the Third and Ninth Circuits rely on federal common law whereas the Sixth Circuit adopts a different
rationale:
We are not creating or fashioning federal common law when we
adopt an interpretation of a statute that is in harmony with a universally accepted rule of law. Rather, we are merely stating that
the drafters of CERCLA were not blind to the universal rule that
"corporation" includes a successor corporation resulting from a
merger and that the drafters intended "corporation" to be given its
usual meaning. " "
CONCLUSION

There is no doubt that it would be anomalous to conclude that
the pervasive system of liability fashioned by Superfund for the federal government, state governments, municipalities, local governments, individuals, associations, partnerships, consortiums, joint ventures, commercial entities, interstate bodies, and corporations should
exclude, without so stating, liability for parent and successor corporations. Moreover, even if the logic and structure of Superfund were
not clear, federal common law would control instead of the heterogeneous rules of the several states. However, given the aberrant decisions pertaining to parent corporations and the Supreme Court's denial of certiorari, it may be necessary to enact clarifying legislation
to overcome the confusion that presently exists.
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